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Re: File No. SR-FINRA-2007-021 
Proposal Amending Rules 12206 and 12504 of the NASD Customer Code 
and Rules 13206 and 13504 of the NASD Industry Code to Address 
Motions to Dismiss 

Dear Ms. Morris: 

Please accept this letter as a cornrnent on the rule proposal referenced above. 
'This letter is my personal comment only; I am using my law firm letterhead only for 
convenience. 

I have been in the private practice of law for the 28 years since my graduation 
from the Law School at the University of Chicago. I am a Fellow of the American 
College of Trial Lawycrs. Most of my work in securities arbitration has been on behalf 
of dcfcndants, but over the years I have represented claimants in several cases, including 
individual account holders. However, my opposition to the proposed rule is based upon 
my 28 ycars of experience in litigation of all types, including arbitration. I write to 
oppose the portions of thc proposed rule changes which in essence eliminate dispositive 
motions and would require almost all cases to proceed to a full evidentiary hearing. That 
portion of the proposed changes is unwise and represents a significant step backward. 

The reasons I oppose the proposed rule revolve around four concepts, namely, 
trust, integrity, the rule of law, and cost (the litigation tax). 
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1. -Trust. 

FINRA trusts its arbitrators to decide cases to do justice under the law and 
facts as found by the arbitrators. My experience has been that almost without exception, 
FINRA (and formerly NASD) arbitrators have conducted themselves very, very well. 

FINRA trusts its arbitrators because it selects them and trains them through 
a process which is designed to promote justice. The proposed rule would say to the 
citizens of the United States that "FINRA does not trust its own arbitrators," because it 
would remove from the arbitrators an important tool to terminate non-meritorious claims 
in a cost-effective manner. 

My lengthy exposure to FINRA (formerly NASD) arbitration, which dates 
back to the 1980s, has impressed me with the dedication of the selected arbitrators to do 
what they believe is the right thing in fulfilling their role to dispense justice in a fair 
manner. For the SEC to adopt a rule for FINRA arbitration which says "we do not trust 
our own arbitrators" is completely at odds with what I have observed during my twenty- 
plus years of experience with this process. I saw nothing in the FINRA proposal 
suggesting any misconduct or even poor judgment or legal errors by arbitrators deciding 
dispositive motions. 

2. Integrity. 

Integrity is a basis of my objection to the proposed rules for some of the 
same reasons expressed in the preceding paragraphs. FINRA delegates to its vetted and 
qualified set of arbitrators the duty and responsibility to determine many claims within 
the securities industry. The implicit and explicit trust placed by FINRA and its 
arbitrators bespeaks of the recognized integrity that those persons possess. The proposed 
rule suggests that those arbitrators do not have that integrity. This is completely contrary 
to my own experience; I see nothing in the proposal that is counter to what I have 
perceived. 

3. The Rule of Law 

This nation was founded based upon the rule of law, because the colonists 
who crcatcd what is now the United States of America were harmed by the authority of 
the British Crown, which imposed penalties and sanctions upon its populace based upon a 
whim of a ruler, not on the established rule of law. The United States of America, 
founded upon the rule of law, has spread the rule of law throughout parts of the world 
where it has not been. The rule of law is a foundational element of the United States of 
America. Motions to dismiss are in my experience primarily requests for the arbitrators 
to rule on a legal issue which would eliminate the expense, inconvenience, and 






